Gouvernment of the Bistrict of Columbia
ZONING COMMISSION

Zoning Conmmi ssion Oder No. 70
Case No. 71-5

Cct ober 26, 1973

Pursuant to notice, a public hearing of the Zoning Com
m ssion was held on March 14 and March 21, 1973, to consider
the prelimnary application for a planned unit devel opment
and related zone change, filed by the Governnents of
Czechosl ovakia, Hungary, Indonesia and Pol and.

FI NDI NGS COF FACT

1. The site of the proposed planned unit devel opnent
is located on the south sides of Tilden Street
and Linnean Avenue, N. W, near Rock Creek Park:
Square 2231, lots 1, 2, 4 and 5; Square 2232,
| ots 800-806, 808 and 809; Square 2234, |ot 803,

2. The area of the subject site is approximtely
18 acres, Baist Atlas No. 3, page 27.

3. The subject site is presently zoned RI-A (One-
fam |y detached dwelling - mninmm wdth of 75
feet, mninmum area of 7,500 square feet, per-
centage of lot occupancy 40, 3 stories and 40
feet height limt).
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4. The prelimnary application for a planned unit
devel opnent requests that the zoning of the
subject site be changed to R-5-C (Medium hiagh
density apartnent house = specifications se?
forth in Subsection 7501.24 of the Regulations),

5. The prelimnary application proposes the con-
struction of a new Polish Chancery and Enbassy
and a new Hungarian Chancery and Enbassy. The
Polish Chancery and Enbassy are to be constructed
in tw separate buil dings. The Hungarian Chan-
cery and Enbassy are to be constructed as a
singl e building.

6. The site of the proposed planned unit devel op-
ment is surrounded on two sides by public park
land. Rock Creek Park and Melvin Hazen Parx
abut the property on the south and east. There
is a steep slope down into Hazen Park from
portions of the site. 0On the west the site is
bordered by the enbassy/chancery of Kuwait. The
portions of Square 2231, not owned by the Govern-
ment of Hungary, are occupied by a single-famly
dwelling at the corner of Linnean Avenue and
Shoemaker Street and by a largely undeveloped
parcel occupied by one large, apparently

resi dential building.. The former building is
surrounded by the subject property on three
si des,

7. There are other nonresidential uses in the
imrediate vicinity: the Government of the Congo
Enbassy and the Government of the Netherlands
Enbassy and Chancery, the Carnegie Institution
of Washington and Runbarton Col I'ege.
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8. There is existing rR-5-C zoning in the area, on
Connecticut Avenue, 700 feet from the closest
edge of the subject site. The remai nder of the
area contiguous to the subject site is zoned
either R-1-A (specifications set out above) or
R-2 (One-famly seni-detached dwelling « mninmm
width of lot 30 feet, mninum area of |ot 3,000
square feet, percentage of [|ot occupancy 40, 3
stories, height limtation of 40 feet).

9. Application for the planned unit devel opment was
originally filed in this Case (71-5) on March 17,
1971, by the Governments of Czechoslovakia, Hungary,
I ndonesia and Poland. The case was first heard
for the Zoning Conmi ssion by a hearing officer
on Cctober 5, 1971. Prior to and at said hearing,
there were submissions in behalf of and against

the application. Said submissions were both
legal and factual.

10. The Zoning Conmi ssion, after reviewng and con-
sidering the record and the report of the hearing
officer, informally advised counsel for the
Governnents of Poland and Hungary (by letter dated
January 17, 1972), that the application had been
approved and that a formal order was being pre-
pared. Said letter stated in pertinent part:

This is to inform you that the Zoning
Conmi ssion ,., approved your prelim
inary application for ... Only those
structures which would be permssible
under the height, density, floor area
ratio and other requirenents of Article
75 and those applicable to the RI-A
zone and to no others.
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11. Prior to the issuance of a formal order, the
United States Court of Appeals for the District
of Colunbia Crcuit rendered its opinion in
Al'len, et al v Zoning CommiSSion, 449 F, 2d 1100
(1871), which decision declared invalid an
order of the Zoning Comm SSion based on a hearin
attended by less than a quorum of said Comm ssio
Additionally, while the effects and conplications
of the Allen case were being considered, the
District of Columbia Court of Appeals, in
Capitol. WIIl Rrestoration Society v Zoning
Commission, 287 A. 2d (D. C. App. 1972), held
that hearings on applications for planned unit
developments Must Dbe "contested cases"' as such
are defined by the District of Colunbia Adm ni-
strative Procedures Act (Sec. |-1500, et seq,

D. c. Code, 1973 ed.). The ""contested case"
procedures were not followed by the hearing

of ficer,

12. The order was never issued and the application
was reheard by Zoning Commission on March 14
and 21, 1973, under the RrRules of Procedure for
contested cases which Were promulgated on July
27, 1972,

13.  The Zoning Commission staff report recomended
approval of a prelimnary application for a
planned unit development subject to eight con-
ditions relating to; zoning the entire site
R-5-C, use of the site by only four foreign
governnments, restricting all puildings to
enbassy or chancery uses, a nmaxi num hei ght of
40 feet, maxinmum floor area ratio of 0.4
calculated on a lot-by-lot basis, that the
final site plan show a totally integrated plan
with relationships between all buildings 0%arking

7

spaces at the rate of one space for each 5
square feet of gross floor area for space
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16.
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18.
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devoted to chancery use and one space per
sl eeping room for space devoted to enbassy
use , all parking spaces to be screened or
underground, and appropriate |andscaping

(TR 17-18).

The Zoning Advisory Council recomrended
approval of the prelimnary application for a
pl anned unit devel opment subject to the eight
conditions included in the staff report

above (TR. 35).

The National Capital Planning Conm ssion
recommended approval of the prelimnary appli-
cation (TR. 40). The Conmi ssion expressed its
wish to review the final application in this
case in order to assess the inpact on the
public park lands which may result from the
construction and location of the proposed
Enbassy/ Chancery buildings (TrR. 43).

Wiile there was substantial citizen opposition
to this prelimnary application appearing in
the record and evinced at the public hearing,
negotiations between the Forest Rills Citizens'
Associ ation. and counsel for the applicants
settled nost of +their outstanding differences,
| eaving only two unresol ved.

The prelimnary application does not conflict
with the devel opment plans and policies of the
District of Colunbia.

The site as proposed in the prelimnary applica-
tion for a planned unit development is suitabl e
for use as a planned unit devel opment under the
specific conditions and guidelines set for th
herei nafter.
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19, The proposed deviations from the use, height,
area, density or bulk provisions of the general
provisions of the Zoning Regulations wll not
have any adverse affect on the neighborhood.

20.  The type of devel opnent proposed would not be
i nconsistent with existing developnment in the
area.

21.  The traffic generated by the proposed devel op-
ment woul d not adversely inpact the area.

22. Consolidation of the existing diplomatic use
of the four foreign governments into one site
woul d be beneficial to the governments involved,

the United States of Anerica and the District of
Col unbi a.

23. On August 17, 1973, the Conm ssion issued a
proposed order and tinmely objections and excep-
tions thereto were filed.

CONCLUSIONS OF LAW

1. The planned unit devel opment process ig an
appropriate means of controlling the type and
| evel of this devel opnent.

2. The change of zone from RI-A to ®r-5-C (to be
acconplished in connection with the approval of
the final application for this Planned Unit
Devel opnent) is appropriate in this case and is
required for the final approval of the Planned
Unit Devel opnent.
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3. The granting of this prelimnary application
for a Planned Unit Developnent is in accord-
ance with the Zoning Regulations of the
District of Colunbia, as anended, and the
Zoning Act (Act of June 20, 1938, 52 Stat.
797) as anended.

DECI SI ON

_ Upon consideration of the findings of fact and conclu-
sions of law herein, the Zoning Conmission hereby ORDERS
APPROVAL of said Prelimnary Application for a Planned Unit

Devel opnent, subject to the elenents, conditions and guide-
lines hereinafter set forth:

1. An application for change of zone from R-1-A to
R-5-C for the entire site shall acconpany the
final application for a Planned Unit Devel opnment.

2. The entire site shall be restricted to use by no
nore than four foreign governnents.

3. Al buildings and structures shall be restricted
to either enbassy or chancery uses.

4, The CGovernnments of Hungary and Poland are permtted
to construct enbassies and chanceries in accordance
wth the provisions of this Oder.

5.  The Covernnents of Czechoslovakia and |ndonesia
shall not construct any additional buildings or
structures on this property wthout having applied
to this Conm ssion for and have been granted an
amendnent of this Planned Unit Devel opnent.
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6. The maxi mum height of all buildings and structures
shall. be 40 feet, not to exceed 3 stories.

7. There shall be a maximum floor area ratio of 0.4,
and percentage of |ot occupancy of 40 for the
property owned by the Covernnent of Poland. There
shall be a maximum floor area ratio of 0.7, and
percentage of |ot occupancy of 40 for the property
owned by the Government of Hungary.

8.  Any buildings or structures constructed by the
Governnent of Poland shall be set back a mninmm
of 25 feet fromthe right of way of Tilden Street,
N. W

9. Any buildings or structures constructed by the
Governnent of Hungary shall be set back a minimum
of 25 feet fromlot 3 in Square 2231.

LO. Parking shall be provided at the rate of one space
per sleeping room for space devoted to enbassy
use, and one space per 800 square feet of gross
floor area for space devoted to chancery use, not
including reception areas, halls, and simlar
space. Al parking spaces shall be underground
or screened so as not to be visible from any
public property or street.

11. There shall be no change in the wooded character
or topography of the area. No tree of a 6"
diameter or greater shall be renoved unless it
is to be covered by a building or structure, or
it is necessary to renove it for a primry access
road or the tree is diseased or a present danger
to occupancy of the site or to the public.




Zoni ng Commission Order No, 70

Cct ober 26, 1973
Page 9

12. All areas not devoted to buildings, structures,
access drives or above ground parking, shall be
appropriately |andscaped so as not to change the
character of the area.

The Conmi ssion commends the efforts that were nade to
resolve the points of difference between the applicants and
the Forest HIls Citizens' Association. Despite these
efforts, twa points remained unconprom sed. (The Conmi ssion
recogni zes that not all of those in opposition to the
application were in agreenent with the conprom ses that were
achieved and that the Association, by its good faith nego-
tiations, did not waive its objections to the application.)
Careful consideration has been given to all of the objections
and exceptions filed by the parties after the issuance of
the proposed order, but, in the Commission's view, only two
of these nmerit discussion. It is noted that these are the
two issues that the Association and the applicants were not
able to conpromse during their negotiations,

a. The Forest MIls Citizens Association strongly
contends that only those portions of the sub-
ject property which are actually to be devel oped
should be zoned R-5-C and all of the rest of
the property should remain R-1-A In urging
this action, the Association expressed its
fears as to the inpact of rezoning the entirg
area. The Conmi ssion, however, does not
believe that such fears warrant the extrenely
unusual action of only rezoning land upon
which inprovenents are to be built. Exactly
the sane building restrictions and constraint g
wll be applicable to the property zoned R 5-¢
as would apply if it were to remain R-I-A I n
fact, under the terms of this O-der, no further
i nprovenents may be constructed w thout approval
of this Comm ssion, even if proposed inprove-
ments were to be in accordance with RI|-A re-
strictions. The Association has raised questions
concerning the enforceability of the provisions
and ternms of this Qder since the applicants
are foreign governnents. The Comm ssion is
aware of the problems presented because of the

S
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nature of the applicants, but recognizes that
the same enforcenent options are available to
the Zoning Commission and the city government
wWth regard to the terns and provisions of
this Oder as are now available under existing
R-1-A zoning.

A second basis upon which the association urges
""building footprint"" zoning is that zoning the
entire area R-5-C would be used by other property
owners in the area to support applications for
rezoning. This position has no validi t(}/ because
the Conmission readily recognizes the difference
between unlimted r-5-C zoning and the R-5-C
P.UD. zoning in this case, and this specific

| anguage will be a matter of record, as wll
this entire Oder in all future zoning applica-
tions in the subject area.

The proposed order would have |limted construction
the Governnent of Hungary to a FAR of 0.4 which
woul d be based on the area of its own property. A
simlar restriction was placed on the Government
of Poland. The Governnent of Hungary has objected
to this restriction and the Commission has decided
to raise its FAR to 0.7. This issue appears to
have been nore vigorously contested in Phe pro-
posed findings of fact ang conclusions of the
parties and in their objections to the Comm ssion's
proposed order than at the hearing or in the
documents filed prior thereto. The opposition to
the application have been adamant on Pﬁis poi nt
and the Government of Hungary has stated that the
granting of the application with a 0.4 FAR on a
[ot-by-lot basis would be a pyrrhic victory = it
cogld nﬁt devel op the proposed enbassy-chancery
under this Limtation. Accordi ngl vy, i agi
has carefully reviewed the recorgd yandtrg:%nscfowésélon
the contentions of the parties in reaching the
decision to permt the Governnent of Hungary an
0.7 FAR
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The applicants, upon being advised that a
request for zone change from RI-A to Rr-5-¢
was required in connection with the appli-
cation, represented that they would abide by
the devel opment controls (height, bulk,

density) of an R-1-A zone in a planned unit
devel oprent . The maxi mum FAR permitted under
such controls is 0.4. But, the FAR for a
lanned unit developrment is not required to

e on a lot-by-lot basis. The linmitation is
that construction (includi ng exi sting buildings)
may not exceed the specified FAR based on the
entire area within the planned unit devel opnent.
This Comm ssion could, of course, order that the
FAR should be on a lot-by-lot basis; it is not
required to do so.

In reaching its decision, the Conmm ssion noted
that the CGovernnent of Hungary could, as a natter
of right, construct an enbassy on its lot wth

an FAR of 1.2. The R-1-A zone, if not in a

pl anned unit development, has no FaR restrictions
as such. The 1.2 FAR is determined by permtted
| ot occupancy of forty percent and height of
forty feet, not to exceed three stories.
Accordingly, an FAR of 0.7, keeping the |ot
occupancy and height restrictions of the RI-A
zone, seens reasonable under all of the facts ang
circunstances of this case. The proposed new
devel opments plus the existing buildings will be
wel I under the maxi mum aggregate 0.4 FAR permtted
under the Zoning Regul ations. Furthernore, any
additional construction W thin the planned unit
devel opment area nust be approved by the Zoning
Zomm ssion.  There will no longer be a right to
build, not even in accordance with the R 1-A
Zone.

The Zoning Conmission is fully aware of its
responsibilities t0 the citizens of the District
of Columbia: it also realizes that the District
of Colunmbia is the Capital of the United States
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and that. such fact nust be taken into con-
sideration in cases such as this. Upon

wei ghing all factors and the facts herein,
the Commission is of the opinion that the
request of the Government of Hungary is
reasonable, that such request is considerate
of the views of the citizens and the neigh-
borhood surrounding the subject property,
and that the proposed developnment is con-
sistent with the letter and spirit of the
Zoning Act and Regul ations.
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WALTER E. WASHINGTON A, NEVIUS

A [
STERLING TUCKER "GEORGE M. WHITE

CMMM

RICHARD L. STANT@N

ATTEST: W/ Orethe—_

Martin Kl auber
Executive Secretary
zoning Conmm ssion




